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1. 	 The State uses the following process for determining that an 
institutionalized individual cannot reasonably be expected to be 
discharged from the medical institution and return home: 

An expectation or plan thatthe recipient willreturn home with the support of 

Home and Community Based Services not, in and of itself, justify a decision 

that heis reasonably expectedto be dischargedto return home. The following

factorsshall be considered when making the determinationofpermanent

institutionalization: 


e The recipient must meet the criteria for Nursing Facility (NF) or 

Intermediate Care Facility for the Mentally Retarded (ICF/MR) level of 

care and services; and 


e The recipient's medical records from the facility shallbe reviewed 

to determine if the recipient's condition is expected to improve to the 

extent that he will
not require NF or ICF/MR levelof care; and 


e Where the prognosis indicated in
the medical records is uncertain or 

inconclusive, the Department may request additional medical information, 

or may delay
the determination untilthe next utilizationcontrol review 

or annual Inspection of Care review,as appropriate. 


2. 	 The following criteria are used for establishing that a permanently
institutionalized individual's son or daughter provided care as specified
under regulations at 42 CFR S433.36(f): 

The son or daughter must establish,
by a preponderance the evidence presented

Department, that he provided necessary
to the care to the recipient, and the care 


he provided allowed the recipient to remain at home rather than in a medical 

institution. 


3. The State defines the terms below as follows: 


e estate: 


All real and personal property and other assets including those in which the 

recipient had any legal
or beneficial title or interest atthe time of death,to 

the extent ofsuch interest, including such
assets conveyed to a survivor,heir, 

or assignee of the deceased recipientthrough joint tenancy,tenancy in common,

survivorship, life estate, living trust,
or other arrangement. 


e individual's
home: 


The dwelling in which the recipient has anownership interest, and which the 

recipient occupied as his primary dwelling prior to, or subsequent to, his 

admission to a medical institution. 


e equity interest in the home: 


Any equity interestin real property recognized under
Idaho law. 


e residing in the home for at least one or two yeare on a continuous basis: 

Occupying the home as the primary dwelling
and continuing to occupy such dwelling 

as the primary residence. 


0 lawfully residing: 

Residing in a manor not contrary to or forbidden by law, and
with the recipient's

knowledge and consent. 
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4. The State defines undue hardship as follows: 


Undue hardshipis defined as condition(s) that justify waiver of all or apart

of the Department's claim againstan estate. The purpose of the undue hardship

waiver isto avoid the impoverishment of the deceased recipient's family due to 

the Department exercising its estate recoveryright. 


5 .  The following standards and procedures are used by the State for waiving 
estate recoveries when recovery would cause an undue hardship, and when recovery
is not cost-effective: 

An applicant for an undue hardship waiver must have abeneficial interest inthe 

estate and must apply the waiver within ninety
(90)days of the death of the 

recipient or within thirty (30) days of receiving notice of the Department's

claim, whichever is later. The filing of a claim
by the Department in a probate

proceeding shallconstitute notice to all heirs. 


Undue hardshipwaivers shall be considered in the following circumstances: 


e The estate subject to recovery isthe sole income-producing assetof 

the survivors where such income is limited; or 


e Payment of the Department's claim wouldcause heirs of the deceased 

recipient to be eligible for public assistance;or 


e The Department's claim is less than five hundred dollars ($500) or 

the total assets of the entire estate are less than five hundred dollars 

($500), excluding trust accounts or other bank accounts. 


e The recipient received medical assistance (MA) as the result of a 

crime committed against the recipient. 


Any beneficiary of the estate of a deceased recipient may apply of the
waiver 
estate recovery claim based on undue hardship. Any claim may bewaived by the 
Department, partially or fully, because of unduehardship. An undue hardship
does not exist if action taken by the recipient priorto his death,or by his 
legal representative,divested or diverted assets from the estate. The 
Department shall grant on a case by case basis upon reviewundue hardship waivers 

of all facts and circumstances, including any
action taken to diminish assets 

available for estate recovery or to circumvent estate recovery. 


6. The Statedefines cost-effective as follows (include methodology/thresholds

used to determine cost-effectiveness): 


Recovery shallbe considered cost-effective whenthe Department's claim is $500 

or more, or when the total assets subject to recovery are $500 or more, excluding 

trust accounts or other bank accounts. 


7 .  The Stateuses the following collection procedures (includespecific elements 
contained in the advance notice requirement, the method for applying for a 
waiver, hearing and appeals procedures, and time frames involved): 

Recovery on a Lien Imposed Duringthe Lifetime of the Recipient: 


e Recovery shall be made on the lien from the recipient's estate, or 

at any time upon the sale of the property subjectto thelien, but only

after the death of the recipient's surviving spouse, if any, and onlyat 

a time when: 
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any0 The rec ip ien thas  no surviving child of age who is b l ind  O r  
disabled as de f ined  in  42 U.S.C. 1382c as amended; and 

e I n  t h e  case of a l i e n  on a r e c i p i e n t  *s home, when none of t h e  
following is lawful ly  res id ing  in  such  home who has lawful ly  resided i n  
t h e  home on a continuous basis s ince  t h e  date of the  recipient ' s  admission 
t o  the  medical i n s t i t u t i o n :  

e A s i b l i n g  of t h e  r ec ip i en t ,  who w a s  r e s i d i n g  i n  t h e  r e c i p i e n t  's home 
f o r  a per iod of a t  least one ( 1 )  year immediately before the date of t h e  
recipient ' s  admission t o  t h e  medical i n s t i t u t i o n ;  or  

r e c i p i e n t ,  who w a s  r e s i d i n g0 A son or daughter of t h e  i n  the  
r e c i p i e n t  's home f o r  a per iod of a t  least t w o  ( 2 )  years immediately before 
t h e  date of the recipient ' s  admission t o  the  med ica l  i n s t i t u t ion ,  and who 
establishes by a preponderance of t h e  ev idence  tha t  he provided necessary 
care t o  t h e  recipient, and t h e  care he provided allowed t h e  recipient t o  
remain a t  home r a t h e r  t h a n  i n  a medica l  ins t i tu t ion .  

Recovery Upon Sale of Property Subject t o  a Lien Imposed During t h e  Lifet ime of 
the  Recip ien t :  

Should thep rope r ty  upon which a l i e n  is imposed besold  prior t o  t h e  
r e c i p i e n t ' s  d e a t h ,  t h e  Department shal lseekrecoveryof  a l l  MA paid on 
behalf of t he  r e c i p i e n t ,s u b j e c t  t o  t h er e s t r i c t i o n s  listed above. 
Recovery of t h e  MA paid on behalf of t h e  r e c i p i e n t  from the  proceeds from 
t h e  sale of t he  p rope r ty  does not preclude t h e  Departmentfrom recovering
a d d i t i o n a l  MA paid from t h e  r e c i p i e n t ' s  estate. 

Recoveryof Medical Assistance Paid: 

The Department is requi red  t o  recover the following: 

e The costs of a l l  MA c o r r e c t l y  paid on or after Ju ly  1, 1995,on 
behalf of a r e c i p i e n t  who was permanently insti tutionalized; and 

e The costs of MA c o r r e c t l y  paid onbehalfof a r e c i p i e n t  who received 
MA a t  age f i f t y - f i v e  ( 5 5 )  or olderon or a f t e r  J u l y  1, 1994; and 

0 The costs of MA cor rec t ly  pa id  on behalfof a r e c i p i e n t  who received 
MA a t  age s ix ty - f ive  ( 6 5 )  or o lde r  on or after July 1, 1988. 

Recovery from t h e  Estate ofSpouse: 

I f  t he  deceased  r ec ip i en t  has no estate, r ecove ry  sha l l  be made from t h e  
estate of  his  surviving spouse.  A claim a g a i n s t  t h e  estate of a surv iv ing  
spouse of a predeceased recipient is l imi t ed  t o  t h e  v a l u e  of t h e  assets of 
t h e  estate t h a t  w e r e  community property,  or t h e  deceased r e c i p i e n t  's share 
of t h e  separate property,  and joint ly  owned property.  

Advance Notice of t h e  Estate Claim: 

The Department s h a l l  n o t i f y  t h e  r e c i p i e n t ' s  a u t h o r i z e d  r e p r e s e n t a t i v e  of 
t h e  amount of t h e  estate claim after t h e  death o f  t h e  r e c i p i e n t ,  or a f t e r  
t h e  death of t h e  survivingspouse. The notice sha l l  i nc lude  in s t ruc t ions  
for  apply ing  for  an  undue hardship waiver within ninety (90 )  days of t h e  
deathof the r e c i p i e n t  or w i t h i n  t h i r t y  (30) days of  receiving not ice  of 
t h e  Department's claim, whichever is later. 


